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DICKINSON, JUSTICE, FOR THE COURT:
1.  Thsisasuit brought againg Richard and Ellen Ambrosino by their former live-in housskesper, Rece
Vaughn, who damsthe Ambrosinos dog, Anabdlle, raninto aladder, causng her tofal and sustain serious
injuries Vaughn damsthe Ambrognosshould have ather restrained Annabdle or warned her thet thedog

might run into the ladder.



2.  Atthecondusionof athree-day trid, thejury returned averdict for the Ambrosinios, and thecircuit
court entered judgment in accordance with thet verdict.  Vaughn's subsequent gpped was assgned to the
Court of Appeds which&firmed. Vaughn v. Ambrosino, 2003 WL 22706113 (Miss. Ct. App. 2003)
Unhappy with the decison of the Court of Appeds, Vaughn filed her petition to this Court for a writ of
catiorari. Finding the Court of Appedss reached the correct conclusion, but for the wrong reason, we
granted the writ.

13. A proper evduaion of the case requires a brief review of the facts which we borrow from the
opinion rendered by the Court of Appedls

Vaughn was afull-time housekesgper a the Ambrosinos resdence. Aspart of her
employment, shelived in afurnished gpartment abovethe garage. Shewasdso pad $125
awesk sday. The Ambrosnos were not required to have workers compensation
coverage because they did not employ the requisite number of employees.

OnJdune 26, 1999, Vaughn was serioudy injured when shefdl from aladder while
deaning the tweve foat high kitchen cabinets. Shewasusing theladder to reach the upper
cabinets. She was anding midway up the ladder, when the Ambrosinos dog ran under
theladder. Vaughn did not see the dog hit the ladder, she fdlt the dog impact the ladder.

The ladder and Vaughn fdl. Vaughn suffered awound to her head and crushed hed bone
in her foot, which required surgery. There was conflicting testimony whether the
Ambrosinos indructed Vaughn to dean the cabinets that day and whether or not they
dlowed her to block off any area of the house from the dog. Vaughn dleged that the
Ambrosinos spedificaly ingructed her to deen the cabinetsthet day, that they told her thet
shewould just need to be careful when deaning the cabinets, and that she was not to shut
the dog out of any part of the house. The Ambrosinosaleged thet they did not tell Vaughn
to dean the cabinets on her own and that it was her prerogative to close off the dog.
Id.at*1(1723).
4.  Thecaseisnow beforeusfor find digoogtion of two assgnmentsof error asserted by Vaughnwhich
relate to jury ingruction numbers 15, and 16. Because the arguments regarding the two indructions are
interrdlated, we shdl congder them together.

Jury indrudtion number 16




%.  Atthecondusonof theevidence thetrid judge met with counsd to discussjury ingructions. Much
time was spent debating whether Vaughn' srelaionship to the Ambrosnoswasthet of “ megter/sarvant,” or
“invitea” Still moretimewasinvested in evauaing the* open and dbvious’ defensein premissslidhility law.
The trid judge, disstisfied with the indructions submitted by counsd, atempted to fashion its own

indruction stting forth the necessary dementsfor afinding of lidaility.  This ingruction —which ultimetely
found its way into the record as Jury Indruction 16 — provided:

If you find from a preponderance of the evidence in this case thet

1. The plantiff was an invitee of the defendants and

2. the defendants owned the property or premises and

3. thedefendants not restraining their dog while plaintiff wasworking crested adangerous
condition which was not readily gpparent upon the defendants  property, and

4. the defendantsfailed to kegp their property or premisesin areasonadly safe condition
or warn the plantiff of adangerous condition, not reedily goparent, of which the defendant
hed knowledge and

5. thedefendants falureto kegp their property or premisesin areasonably ssfe condition
or warn the plaintiff of a dangerous condition, not reedily apparent, was a proximete
contributing cause of plantiff’ sinjuries

then you shdl find for the plaintiff and againg the defendants

However, if you beieve that the plantiff hes falled to show any of these dements by a
preponderance of the evidence in this case, then your verdict shdl be for the defendants

6.  The court's ingruction was prepared during a bregk in the jury indruction conference. When
counsd returned from the bregk, the trid judge apparently provided them with a copy of the court’'s
indruction.  Although the indruction was mentioned, it was never discussed during the remainder of the

conference. No objection to it wasraised, and it was ultimatdly reed to thejury. Vaughncould besaidto



have waived objection. However, becausethetrid court refused Vaughn' s proposed indruction 15, which
raised the same issues, we will eddress them.
7.  Vaughnassatstheingdructionswereflaved because they prevented recovery unlessthejury found
(1) that shewas an “inviteg” and (2) that the aleged dangerous condition was not open and obvious. We
begin by andyzing Vaughn's somewhat puzzling argument concerning “inviteg’ datus, as opposed to
“meder/sarvant” satus

Invitee status
8.  Vaughn atemptsto dassfy this case as a“ mader/sarvant mater,” rather than a premises lighility
caseinvavingan“invitee” Citing Cherry v. Hawkins, 243 Miss. 392, 137 So. 2d 815 (1962), for the
proposition that a master has the duty to provide his or her servant a reasonably safe workplace, Vaughn
concdudesthat amagter will beligblefor the“falureto exercise due, ordinary, reesondblecare” Inthis we
agree. However, wefall to discarn any difference in the mester’ s duty, and that of an owner or occupier
of apremisesto aninvitee (aswill be discussed infra). Accordingly, we find no merit to this assgnment of
error. 109. It gopearsthat Vaughn urgesusto decidethis case under “ medter/sarvant” law, becauseshe
fearsif deisdassfied as an “invitee” she will not be dlowed to recover dameages caused by open and
obviousdangers! Vaughnisincorrect, and sheisnot done. Open and obvious
110. Thissame position taken by Vaughn was passonatdy argued by defense counsd, accepted by the

triad court, and afirmed by the Court of Appeds?

v aughn consumes most of her brief in gpparent concession of this point. However, she
mentions, dmogt as an afterthought, late in the brief: “In addition, even in premisesligbility cases, an
open and obvious or assumption of the risk defenseis no longer an absolute bar to recovery.”

2Sp muddled has this area of our law apparently become, that both lawyers at trid, the trid
court, and the Court of Appedls, dl took different postions—al of which were incorrect —aswill be
discussed infra



11.  Wefind dear, contralling authority in Tharp v. Bunge Corp., 641 So. 2d 20 (Miss 1994),

wherein this Court sated:

Missssppi . . . until today, il employs the complete defense of adanger baing openand
obvious Previoudy, this Court has found that:

(Hhe owner or occupant thenisnot aninsurer againg dl injuries. (atations
omitted). Infadt, thereisnoat ligaility for injuries wherethe conditionisnat
dangerous, or where the condition is, or should be, known or obviousto
the invitee King v. Dudley, 286 So. 2d 814, 816 (Miss. 1973);

General Tire& Rubber Co. v. Darnell, 221 So. 2d 104, 107 (Miss.
1969).

641S0. 2d at 24. Tharp went further to hold that “[t]he ‘open and obvious sandard is Smply a
comparative negligence defense usad to compare the negligence of the plaintiff to the negligence of the
defendant.” 1d. Fndly, in order to makeits postion arysd dear, this Court concluded:

We now abolish the so-called * open and oovious” defenseand apply our true compardive
negligence doctrine

Id. a 25.

712. It would be ussful to pause here and digtinguish adamaof adangerous condition, fromadamthet
the defendant failed to warn of adangerous condition. Tharp gppliesto theformer. With respect to
the latter, however, it would be strange logic thet found it reesonable to dlow aplantiff to pursue adam
againg adefendant for faluretowarn of an open and obviousdanger. Onewould struggle, indeed, tojudtify
the need to warn aplaintiff of thet which was open and obvious. Stated differently, awarmning of an open
and obvious danger would provide no new informetion to the plaintiff. Stated Hill another way, a thing

warned of isdther dready known to the plaintiff, or it snat. If it sdready known to the plaintiff,® then the

3An “open and obvious’ danger —in the legdl sense —is known to the plaintiff; either actualy, or
condructively.



waning servesno purpose. I itisnot dready known to the plaintiff, then the thing warned of was not open
and obviousinthefirg indance. Thus aninviteemay not recover for falureto warn of an openand obvious
danger.

113.  Returning to jury indruction 16, we note that dements 4, and 5, speek in terms of “defendants
falure to kegp thar property or premisesin areasonably safe condition or warn the plaintiff of adangerous
condition, not reedily goparent.” Both dements prevent recovery for open and obvious dangers only in
“faluretowamn” cases Thesedements correctly Satethelav. However, thethird dement (“ Element 3*)
prevents recovery for “a dangerous condition which was not reedily apparent upon the defendants
property.” Thetisto sy, if thejury bdieved the dangerous condition was “reedily gpparent,” or open and
obvious, then Element 3 of theingruction, sanding done, prevented averdict for theplaintiff. Thiswasan
incorrect and improper ingtruction.

14.  If thejury found thet the defendants were negligent in cregting a dangerous condition which was
open and obvious, the indruction, standing aone, prevented the jury from goplying the comparative
negligence sandard required by Tharp.

115. The Court of Appeds in the case sub judice incorrectly concluded thet jury indruction 16
“accurady conveysthelawv.” The mgority baseditscondusononNolan v. Brantley, 767 So. 2d 234
(Miss. Ct. App. 2000), and Little ex rel. Little v. Bell, 719 So. 2d 757 (Miss. 1998).

916. Nolanisa“faluretowan’ case, and doesnot support the proposition assigned to it by the Court
of Appeds. Little holdsthat alandowner’ sduty to aninviteeisto keep the property in a*“ reasonably sefe’
condition, and to warn of “hidden dangers’ that arenat “openand plain.” 719 So. 2d. & 760. Thus, dting

Nolan and Little asauthority for the propodtionin Element 3, of jury indruction 16, isanon sequitur.



17. Asdaed, jury indruction 16, standing al one, wasanimproper ingruction. However, thisCourt
does“nat review jury indructionsinisolaion.” Adkinsv. Sanders, 871 So. 2d 732, 736 (Miss. 2004).
“Rether, we reed the indructionsasawhade’ and “we will not find reversble error ‘wheretheingructions
actudly given, when read together asawhale, fairly announcethelaw of the caseand creste no injudtice.”
Id.
118.  After reviewing dl of the jury indructions given by the trid court, we condlude thet the flaw in jury
ingruction 16 does not conditute reversble error. Jury indruction 18 dated:

If you find from a preponderance of the evidencein this case thet:

1 The Defendants Richard and Ellen Ambrosino, were negligent, and

2. The Flantiff, Rece VVaughn, was negligent, and

3. The negligence of the Ambrosnos and Rece Vaughn were proximete
contributing causes of the accident in this cass; and

4. Rece Vaughn sustained injuries and dameages caused by the combined
causa negligence of the Ambrognas and Rece Vaughn,

then you will, in ariving & your verdict, detlermine thet sum of money which will fairly and
adequatdy compensate ReceVaughnfor said injuriesand damages caused by thisaccident,
and reduce this sum in proportion to the causa negligence attributed to Rece Vaughn.
119.  Juryindruction 1 dated, inter dia “ Y ou are not to single out one instruction alone as
stating thelaw, but must consider theinstructionsasawhole.” (emphassadded).
920.  Jury indruction 3 Sated:

Negligenceisthe falureto use reasoneble care. Reasonable careisthat degree of
care which a reasonably careful person would use under like or Smilar circumstances.
Negligence may congg dther in doing something thet a reasonably careful person would
not do under like or smilar crcumdances or in falling to do something that a reasonably
careful person would do under like or Smilar drcumdances

21.  Jury indruction 17 Sated:



You are ingructed by the Court that in gpplying the doctrine of comparative

negligenceto thiscase, you must tregt the negligence of the Defendant asaunit, so that you

mugt compare the degree of the Plantiff’s negligence to the sum of the degrees of the

Defendants negligence, not the degree of each individua Defendant’ s negligence.
722.  Jury indruction 20 Sated:

If you find from a preponderance of the evidence in this case thet the Plantiff hes

sudained actud damage as aproximate result of the negligence of the Defendants, thenthe

Fantff isentiled to averdict in an amount which will reasonably compensate her for her

losses. . . .
123.  Notwithsanding the angular flaw in Element 3, of jury indruction 16, these additiond indructions
dealy, correctly and adequatdy defined “negligence” and they indructed the jury thet, should they find
negligenceon the part of the defendants, they should returnaverdict for the plaintiff. They further indructed
the jury with darity thet, should they find negligence on the part of both plaintiff and defendants, they should
dill return averdict for the plaintiff, gpplying a proper comparative negligence reduction.
24.  Vaughn had served asthe Ambrosino' s housekeeper for two years, and was familiar with both the
house and Annabdle. Tedimony reveded that VVaughn we ghed 220 pounds, and wason thefirgt, second
or third sep—(“I know | wasdoseto thefloor”) -- of theladder. Annabelleweghed between 42 and 45
pounds, and was 23 inchestal. According to the Ambrosino’ sverson of thefacts, Vaughn was not forced
to use the ladder. In fact, she had avalable to her extensgon poles for deaning the cabingts. The
Ambrosinas denied ever tdling Vaughn she could not confine Annebdle, if shewished.
125. Inlight of the facts available to the jury, and goplying the indructions as awhadle, it is entirdy
reasonable that the jury could have returned a verdict for the Ambrosinas in accord with the indructions,
asawhole

26. Sincethejury indructions, as awhale, properly indructed the jury; and since the facts before the

jury could cartanly, in concert withthoseingructions, support averdict for the Ambrosinos wedfirm the



judgment of the Court of Appeds and the circuit court's judgment entered in accordance with the jury

verdict for the Ambrosnos.

127. AFFIRMED.

SMITH,CJ.,WALLERANDCOBB,P.JJ.,ANDEASLEY,J.CONCUR.CARLSON

AND RANDOLPH, JJ., CONCUR IN RESULT ONLY. DIAZ AND GRAVES, JJ., NOT
PARTICIPATING.



